
If you negotiate commercial real estate trans-
actions - loans, leases, acquisitions, sales, 
joint ventures, whatever - you probably hear 
certain arguments across the table again and 
again. You probably offer up many of the 
same arguments for your own positions.

I call these arguments the “negotiation 
tapes.” I’ve collected them here and num-

bered them for convenient reference. For your next negotia-
tion, you can bring along copies of this article; hand them out; 
and save time by referring to these arguments by number. I’ve 
also commented on strengths and weaknesses of these argu-
ments and how to respond to them.

1.	 It’s market. Here the tape player is effectively telling you 
that whatever you ask for isn’t normal; maybe you don’t 
even know what you are doing. But “market” really de-
pends on which piece of the “market” you have encoun-
tered in your own experience. What’s “market” to one 
person isn’t always “market” to the next. So it boils down 
to figuring out some resolution that works, regardless of 
what other people do.

2.	 Another bidder wants to take this deal away from you.
This can very effectively “cut to the chase.” But the fact 
that the tape player is still talking with you almost admits 
that the competing bidder isn’t all that far along or at-
tractive yet. And who’s to say that the competing bidder 
will be more of a pushover than the bidder already at the 
table well along in negotiations? Threats to walk away of-
ten lead to equally counterproductive “lines in the sand.” 
It’s often better just to focus on the issues.

3.	 No court would ever enforce this language, so don’t 
worry about it. That might be true if courts were fully 
predictable, but they’re not. And why should we bear 
the risk of that kind of a surprise or the litigation costs 
of confirming the language really is unenforceable? But if 
the issue really doesn’t matter, it’s an easy yes or an easy 
trade for something else.

4.	 I’m already going to be in trouble with my principals for 
all the concessions I’ve made. The tape player is the “good 
cop,” and there’s a “bad cop” lurking in the back room. 
But if a deal makes sense, we all know both cops are going 
to approve it and go forward. And shame on you, perhaps, 
for not insisting on dealing with the real decision maker 
from the start. 

5.	 We don’t really need to put this in writing. Yes we do. 

6.	 If we did it for you, we’d have to do it for everyone. I call 
this the bureaucrat’s first argument against everything.
You can respond by saying the present case is different, 
for whatever reason. Or the tape-player should do it for 
everyone, or at least in similar circumstances. Or perhaps 
you just don’t really care about what they might have to 
do for other people.

7.	 It’s a great idea, but we’ll never remember. Usually this 
comment comes in response to some creative idea to add 
new counterintuitive steps to a relationship or process 
that usually works a certain way. And the comment is usu-
ally right. The people in the real world who will actually 
administer any contract rarely will actually look at it, until 
it’s too late.

8.	 It’s standard. Maybe yes and maybe no. Tenants often hear 
this argument from landlords in defense of pages of “got-
cha” clauses on assignment and subletting—not suggested 
in any way in the term sheet. But it’s a “standard” argu-
ment in other contexts too.

9.	 I can’t assess the size of the risk you’re asking me to take. 
This often arises in allocating environmental or other un-
known risks. It can require more due diligence and poten-
tially even third-party insurance. Many transactions can’t 
support the resulting time and expense. And any such pro-
cess creates its own issues and risks.

10.	 You don’t really need what you’re asking for; you already 
have it. Sometimes that’s true. Other times, when you 
dig into it, the statement isn’t exactly right and there’s a 
difference. Raising the issue may fix an inconsistency and 
produce a better substantive result. 

11.	 Casualty and condemnation don’t really happen. They 
do. In a substantial portfolio they happen with some fre-
quency. They aren’t just lawyers’ fantasies. On the other 
hand, they shouldn’t become business issues. Just try to 
give each party “as close as possible” to what they would 
have had without casualty or condemnation.

12.	 It’s such a small risk, why are you worrying about it? This 
argument cuts both ways, of course. The size of the risk 
doesn’t dictate who should bear it. But the “small” risks 
that rarely hit can eclipse the larger genuine issues in a 
deal. It can make sense to ask how “the rest of the world” 
resolves an issue, so as to stop spending a lot of time on 
it. That assumes, of course, that the present transaction 
doesn’t have special characteristics that justify handling 
the issue differently. 

Next month’s column will continue with negotiation tape #13, 
“We need to get someone else’s approval, and we can’t reach 
them.” 
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