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5/20/22, 3:34 PM Communicate With Care 

subject to public scrutiny. When in doubt, consider going old school with 

a [ video meeting], a phone call or an in-person meeting with a lawyer." 

All of that sounds like a reasonable response to the law governing 

discovery - i.e., the fact that it has very few limits - taking into account 

legitimate concerns about protecting sensitive information. Google's 

instructions to its employees also take into account the high likelihood 

that, in litigation, smart lawyers can characterize anything and 

everything - any stray email dashed off on a smartphone without legal 

review - to support claims of wrongdoing or wrongthinking. 
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The government eventually sued Google over some alleged misconduct 

in the marketplace. In that litigation, Google handed over through 

discovery more than 4,000,000 communications, including internal 

presentations on its "communicate with care" policy described above. 

The government seized on a few pages in one of those presentations to 

argue that Google had engaged in a systematic scheme to hide 

information from future discovery demands. In other words, according 

to the government, businesses like Google can consult with counsel and 

later try to claim attorney-client privilege for those communications, but 

they mustn't systematically engineer those communications with the 

privilege in mind. 

Google's dispute is pending in federal court. For Google's side of the 

argument, click here. For the government's side, click here. At time of 
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https://fingfx.thomsonreuters.com/gfx/legaldocs/byprjbrejpe/D.D.C._1_20-cv-03010-APM_328_0.pdf
https://fingfx.thomsonreuters.com/gfx/legaldocs/lbpgnmranvq/doj-google-sanctions-2022.pdf
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